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PROCEEDINGS ^^%^5\ 

" 10:00 a.m. 

3 

\ KEVIN R. COOPER, MD 

7 BYMR.GUZIAK: 

5 A i-mn J °'*^^ record, p/ease? 

•nvolved on the 20th and 24trrs. "''' 
regards to Mr. Magbie's carlo h ' ''^""^ 
C^-erSo.theastU:;-,^^^^^ 

----othtimeperir;r;rL 
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1 al.of.hereoordsfortheen.ergencyroo.carernri 1 

2 treatment on the 20th and on the 24th. rights o 

3 A Yes. M 

4 Q I brought packets that just contain ! 

5 those. I ^ 

6 MR. CONNOR: Do you need the Bates « 

7 copies? I have an extra set 

8 BY MR. GUZIAK: '' 

9 Q Doctor, let me provide you with records o 

wevemarkedasWrnVaforWiiliamVaughntorthe 10 

1 ^79-<=y^o°mcareandtreatmentrecordsreiating 11 
[12 to the September 20th Visit. We can mark this. 12 

1^ (Cooper Exhibit Nos. land 2 Marked for 14 

I 13 Identification) I 

[16 15 

1J WR- GUZIAK: For Exhibit 3 we'll mark 17 

8 the records designated as R, and those are the I 

19 ^^e^gency room records for Greater Southeast 19 

20 Community Hospital for the 24th Of September. 20 
(22 21 

22 



A 'don't remember exactly. I, was a few'''' 

Q They represented what parties in this 
litigation? 

A They represented the correctional 
institution, l-m not sure what entity legally she 
represented because I'm not sure that there was 
one entity that was responsible for Mr. Magbie's 
care while he was incarcerated. 

What she asked me was about the 
behavior of the healthcare providers during the 
^me that Mr. Magbie was in the custody of the 
DC. Jail. 

Q 'haven't been in this case as long as 
Mr. Connor but I think that LeClair Ryan 
represented Corrections Corporation of America 
Do you know what medical care providers 
Corrections Corporation of America provided to 
Mr. Magbie and when? 

A He was seen by nurses in the location 
Where he was incarcerated between the two 
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1 (Cooper Exhibit No. 3 Marked for 

2 Identification.) 
3 

4 I^R- GUZIAK: I'll return them to you 

^ Doctor, for your use as you see fit. 

I The other thing we'll mark is your 

8 Poor w", r """''^^ "P°^ ''''' September 5. 

8 2006. We'll mark this as Exhibit No. 4. 

10 (Cooper Exhibit No. 4 Marked for 

I I' Identification.) 

1 12 

1 13 BY MR. GUZIAK: 

14 Q Doctor, referring to Exhibit No. 4 have 

5 you amended or intend to add to any of the 

6 opinions that are set forth in Exhibit No. 4 dated 
' ' September 5. 2006? 

18 A No. 

19 Q That report was sent to a Ms 

20 Vroustouris and she works for LeCIair Ryan in 

21 Alexandria. Virginia. When did you first get 
^2 retained by that firm? 



Page 9 I 



1 emergency room Visits. There was a doctor who was 

2 responsible for writing orders and looking after 

3 h,s medical care. I don't recall their names. 

4 Q What were you sent initially by counsel 
o for CCA to review? 

6 A It was the complaint, medical records 

7 from Greater Southeast Community Hospital from 

9 v,srts. there was an autopsy report, there were 
CCHPS records from D.C. Jail and the CTF record 

1 1 pertaining to September 20th to the 24th. 

1 2 I also read deposition transcripts from 
3 Dr Vaughn and from Dr. Ilouyomade and also Dr 

14 Malekghasemi. 

15 Q Is Dr. Malekghasemi an employee of CCA9 
^^ A ( don't remember 

17 Q Did you receive a copy of the intemal 

8 investigation report that was done by the District 

19 of Columbia concerning the DOC Intemal Affairs' 

-^0 investigative report? 

21 A I did receive some investigative 

22 reports. I'm not sure if I received the one 
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I ^°'^>erefer„ngto. 
^ ^STiember othPrfh ^^°^^^- > don't I 

,,^ ^ ^es. that's right. hs 

'^ providing /nformlr ^'" ^''^^^ '^«e^ , 

f^ ^^ ^ --'-ss fo. C.' '° "^'^^ ''^-^ -0..3 and ,° 

1 22 



Genera;. ™^ °' "^e Inspector 

Exhibit?. '-"'^'"^^thesummaryas 

(Cooper Exhibit Nos 5 R . 
for Identification.) ' ^"^ ^ "Marked 



,' '^«ersays. I'm s re i, l' '" "" ^^^ -^^' ^^at , , 

; '^--"«bepri:;, !^;-V-^^.ng 

; ''^-°'-^atdocuJnts,X;r.^°9etan L^ 

^ you -anthivnTreaTt J''^" '" '^"'■^^^- ^o e 

^ ^^hibifNo 5 )„, ^ "-^''^ '"ark that as / 

;0 reviewed '''"^"■--'^"o-whatwehave ^ 

I ^^^'^'^'^ESS.-MrConn /lO 

J "™^ereportthatihado? ''"''"^'"y°-" 11 

^ 2°06.thehospita,rel!.r'''^'^^^P*^'"'^er5. 1 

: --^-'OreateVsore^/r '^--rgencyroo. 3 

]l ^^°'"Septe^5er20thanc?'""^""'^''°^P'^a' 14 

^' '^«CCHPSJai,n,el7'^P^^'"^-^24thof2004 ' 
'' ^'^-"g'^me24thrse!"'"''"'"''^«20th ' ' 

]i '--^eoistrictorcrr-'^^"^"-^-- iV 

'' ^'^^^epctoftheOistr^wn """'"^^"""er, 18 

^° °f Heaith that's da°rr°'""'''^°^P-^-et , 

:j r---scrorCn""- p 

'^'^ "ouyomade. '• Vaughn and Or. / 

22 



BYiWR.GUZ/AK: 
Sumla^''oXrcLrR?'"''"^^°"^°'^ 

^^---sBe;ar;re;:r^^^^--^^ 

IWagbie? " ^ ^"stody of Jonathan 



''(Pages 10 to J3J 
^1-800-441-3376 



"•^"^^.^fsss-- 



2W 'epon ,«„ „„''''" >""" Sep,«*„ 5 
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4 I ^ 

5 ^°""'^^^'°"°ff the record.) j' 

^6 BYMRGUZIAK: I 5 



, ^ '^^s provided and /H .. °^ '^« care that / „ 

'^ A Ves '^•^- ^a". correct? /,„ 

20 Q ■ /IS 

fl^-'--„,.,,:;-;-o'.a L 

— ■ — 22 



A Sure. ^^'^ "^^n foHovved? 

Q Are you aware of fh=< 

^ '*""«=al.Ks„a„^ 
"ased on that medical » ^ ^"^^ ^nd 

^-^-■ttedtoMedica/unrrrr'''''^"^^ 

9'-en by Dr. Nvvosu were do. "' "^'^^^^ 

'"edfcal record. ^ ''"^^'^^'«e'ecfron/c 

A Ves. 
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DC I-800-44I-3376 



^^~S5SS-- 



-9-^toven«,a«onTn;r''''^"''^^^ 
^- an app^op^'^^J/I^^'^'^at would .ave 

Q ,;/■'" ""appropriate order 

^-^'y Shift. Thattot "'"'"'' °''^'" '^''^f 
order, wou/d if not? ' '^°'"'' ^^ '" appropriate 
A Yes. 

Q Check patient everv?n ^• 
^"'^W also be appropriate r"''"^ 
""d -ake sure he s nott res '°" '^ ""= ^°-9 , 

"'"•^^-^ or at least every 1,7 """'^ 
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1 ^^'^ °^ '^e 'o^iine care. The dnnt. '''^'^ '« 

f -^--''ywritedownhowoChl "'' / ^ 

f ^'fal s/gns taken. ,t wouWn r h "'""''' ''" 2 

Q 'fin fact tho. '^^''^'y 30 minutes. / . 

^^ '-^'■".at.tnrr^rr^'--"-'-" h 

« 'f^e care and treatment of Mr M k °"'^'" '°' ^ 

9 after he was return.! ^^^'® ^^ *^e CTF « 

'0 correct. '^"^"'"°" ^^P^ember 21. 2004 , 

'13 l"-^°^^°"--VVh.chorde,. 

!r MaSoV;^----^.Nwo3. ;: 

' 15 orders. ' ^^^'^ ""^'^ mu/tip/e 

[ ig / 

,'" ''«'<^Ztim'sTj'^°^"""'"^"«' ill 
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1 physician. 

BYMR.GUZIAK; I 2 

5 brealn''°""'°''^^^^'"""'9'^tofthe ' 

7 Southeast 0?"""""^'° Greater 
^ appropriate for an w "''^ ^""^ ''^^n 

^° '-^eshois ;;:r^^'-^^^^-''.n : 
;j -^-^orproCrr:^^^^^^^^^^^^ h 

'2 emergency room. '^""'^ "e returned to the L 

a!> mat could be resn/vaw i, MS 



patient or She might cal/ for an amh, ''^^-^«l 

return the patient to fh ° " ^^''"'ance to ' 

depending on the r"'''''""^^'^'-^'^'^ 
g on the nature of the problem 
Q C'«ariyifinfe,j^ 

non-responsive and in 

'f^at Should have oromntTK^ '^''''''°^ ^''^f^^ss 

---^.encyrrr:::"^^^^'--- 

'•-edia!^:;!:r'°"'°^^°^'-^'"^^^e 

-scitatl:::r""°"'"^-°^^enand 

mean? ^'^®^- '^^ '^hat time do you 

'°''etdoneonarrn ''''■"3^'^^'=^ 

--"^have been notonlya"!? '^"^ "^^^»^^^ 
^"■^'d have resulted in an 1 " ^'"^''^^^ "ut 

^*-PinhisaiX r °''^^"^«°-'-cus 



6 (Pages 18 to 21) 
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^ '>'es, that is possible ''='8e2/ 

"*' !«» i-npaj * " ""*' »° * "= 

transferred. *""""« °' "ave «„ 
»»= aBachM to ,he terh '=™»>aBva bag 
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2 Mr Macb°'"''''"^'"''"<^^«-'^at ''''''~\ , 

'vir. Magbie was ever oiar-ow / 1 

'^ A No. I 3 

! Q °°y°"^^^any'ndfcat,onthafh. I '^ 

6 ever provided the use of . ""^^ 5 

; returnedtotheCTFr ""'^^-'^^«-^e 6 

^ ' don't believe ho r»« • I 7 

,^ '^-'^'abutbedidrrei rr''""^' 

P° ^^-isarecord eTJvlT""'^'"^^^"- N 

Ml ^askoxygen. ^'^^"''"9 f^"-- "ters of face L 

1 13 r r^^-^-^s'f^'-s.attheCTF? 

h Herlg,X;tf-— eb,.an.ce L^ 

^"^•"•^•°"fhe 24th at 10:12 am 
Q ^°" ^°"'<^ agree though at leat; T' 

6 purposes of ventilating this patln, P= 

=• oxygen l:r"'""*™=^'°«°"«' Lo 

1— -___________^^ fJU'se oximeter and found / 22 



21 23rd? ^"°am.onto2,sta„dn,e (20 

r^ * No. In 

1 22 



^ That's correct 
A Yes. 

'^ That's on room air. 
Q What time is that? 
A 7:45 a.m. 

Q 's there any other entry? 

-^ On the 24fh at 7-4^ = ^ .u 

saturation was 9R no '"^ ""^S^" 

"" was 96 percent. Thaf'<;alc^^ 
air. "ars also on room 



.n..™6a,w„„ 4'^ :::::"-' -™'a a, 

>""^en™.;a„:: rarr'""" 

stress a. app,™™„ ..^^^ f^' "• «= 'o« ,„ 
o'lhe24th. '■* a™, on the morning 

Pa°,,3'"',""™"aaheno„o„n<,by 

a, n.i>;. , clon t know If Miss 9inr,l« 

'"^°'ved in that incident. ^ ' "'' ''=° 

Q "'■" fact the records reflect th.,. 
was lockPri in K- , 'sfect that he 

Or Nwoau? ° ''™'''''"' »« 9l«n by 
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'^° A No. I 9 

I oo "oier ana ad not have h;„ / 



Page 27 



' ""'""""'"'estanaaMotcar.-* ■■«= 

3 baa„lj:V„;a= "'*"'"''°*''»' 

la deleriojr !. , *"'"'* ""*" '= 
'-= »X„:,r"^*™"^^*'»*-*ra,e. 

J ° A I disagree with that. 

I '^' Q Why? 

[22 A Because his condition deteriorated 



because he did not have a ventilator t^, ^='^"-"28| 

--av«„„.„„,;*«^V.. 

""""•'"P'ovidehimMffiiha. 

-^ Yes, there were 

r ';3"^^"°^-^-9^nandDr.Bastien? 

Q In fact, during the night that he was 

" 'es, he was. 

Q (fin fact he had been provided With a 
nasal canula at the iaii th=. 

been better th! '^""^'"'y "'"'^'^ ^ave 

en better than just being provided with a trar-h 

mask, would it not? *^^ 

A No, I don't believe so Nasal .. , 



8 (Pages 26 to 29) 
I^C 1-800-441-3376 



At the times when hie ^^ . Pace ■><} I 

2 ^^«ywerenorj::;?::;f--ecker^' 

f ^^--ultedinhincoIgTa t^^^^^^^^ 

4 room on the 24th. ^ °^<='' *° "^e emergency 

7 "7;'^^^-"ghthimbacKonthe24th? 
^ on the morning of the 24th th„ 

« ^-dcheckedhimat7-45a! H "''' 

9 -'"-tion was 96 parent h"'''" 

- -7-earto^:;::;:^--o-e. 

13 much different His N ! ' '°"^"°" ^^^ 

^^ ^o^aoverrC:?"""'^^'^^""^^-" 

15 26 percent ^"""^ """^^'^^ ''egistered 

16 nurseTrtedr'''™''°"^^^^'-"9--'^^ 
1^ byusnatrbT''""""^^^^^ 

«> a"our,l.*p*;™7"»°««-«*a,.„a 
21 OR „„ oximetry came up to 

;l '^P^^<=^"tasaresultofthat 

She stayed With the patient and called 
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^ 91 1 realizing that thiV; wac ,^ ^^se 30 I 

3 room. «" ^^^k to the emergency 2 

^ Q You're reading from records ! 

^ A Yes. I 4 

^ A Sure. 

10 Q Before you do that Why don't you 1.^ 

'19 1 18 

1 2° (Recess) P9 

21 20 

'22 fC°°Per Exhibit No. 8 Marked for '2 



A Very low. P^gi; -''2 

Q 's that (ife threatening? 
A Yes. 

Q What was the reading before that? Th.t 
would be the one above. °'^^^3'?That 

7-45. ^t'"''^ 26 was the reading at 

7.45 a.m. that was 96 Ifsnnth 

page 11. ^^- » ^ °" ^he previous page, 

Q '^fiat do you attribute the dronnfc k 
-.niflcancein^ustonehou^^ 

A |^« was not breathing adequately, 
u He was code blue at the ptp , ^ 
ambulance was called? '"^' ^^'^ ^"^ ^" 
A Yes. 

correct? arnve, 

A Yes. 

A Yes. 



1 Identification.) Page 3 1 

2 BYMR.GUZIAK: f 1 

I tJ ^'^'''"°""^^"^3^ reading from ' 

9 ^^9.nsw,ththedate9-20-2004.urgentoare T 

hosp,a. transfer. I believe that's the eir 

'U page of the naclf it^^„.- I 9 

21 page -oxygen sat 26 percent Th.,- pO 

(22 is it not? ''P^''=^"f- That's quite low. 21 

22 



Q Doyouhavetherecordsforthe24th?'^'^"' 

Q When he arrived at the hospital he 
basically was again diagnosed to hi- 

c^'stress and in fact I tho^t he wa3 :n:r^^^^ 

;-at time. , t looks like hLas^rrr 

the emergency room about 10-10 a mtZ • 
on the 24th. correct? ^ ™'"'"9 

A Correct. 

° '^°"*"" described as severe 

^e^«^^«resaa„«ewae„„resp„„s.e , 
guess my question is: Whafi<!hanr, • 

™«n=»«hre,e,.a,o:r;aS2*;' 

'"""'°"*»'«»*"-Gre„e,Sa«a3, 
Community Hospilal? 

* ■^'"'""""'iQatthajalhev.asnof 

taathi„ga*,„alelya„d,hat„asrH" 
^'v,ng.,so,„,„„,^,,^;-™^--..y 

»He,„c„„g,, „„,.,,,, -';»!>» 

^-<.xraen,eve,g„,„g,ow„,t,is.toodp;el 
S0."9.o»n,..p„,sa,,aga,,,^^7;- 
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I «dactual,y,omhav,ngarea,cardiac "''''\ , 

3 suct,on,ng, bagging with an Ambu ban . h M 

9 ''°^"''^^- "'hen he gets to the hospital ' 

,,0 ''""^"'"^"^^^P-^-ndnotbreathing lo 

''' ^elbernr"*"'°'"'^"'^^^--^''e 13 

"e was being transported? I 

, ■'^ A i don't know M'* 

"^ ^°"'"*s'M in your opinion ,h, " 



1 mucus in his airway. P^ge 35 i 

9 mucus to dearths,- '" t-'ear up the | a 

"^ '° Clear the ainvay, corrects I 

no A Exactly. | 9 

^ Q "The weakness was csiicoH^, ,. P° 

1 12 Doctor? '^as caused by what. „ 

(14 in'' ''""'^"^^^'^'^yhisspinalcord '! 

U hehadnrtr""''"^"™^^^---^'"'act , 

I- a:::uirsr'°"^^°----3 ;: 
[^-.whet^h:s:::-- fc 



be s ctioned. They describe the sound of his '''' '' 
t>reathing. They listened forthe noise that 
secretions .ake during breathing., they didn't 
earany noise suggesting that sLetio:; 
«^e^ then they didn't do the suctioning 
Q Where do you get that from^ 

was'atthl;r"°"^"^"'^^"""^*^-'--e 

Q Their comments often are not 
documented, are they? 

A Oh. yes. They're not documented 
perhaps as Often as you'dlike. but there is 

examp,:r^°""^"^"°^-^^— 
Q Go ahead. 

A On 9-22-04 -I'm reading on page eight 
the nurses' notes - Pauline O'Jaco LPn 1 

states that he felt more comfortable iCr 
w ee c,,, 3,,.^g PO „^,^^ ^^^^^^ 

catheter with an output Of 1750 was emptied m 



JO (Pages 34 to 37) 
DC 1-800-441-3376 



ca- given, a.m. meds administered per order "''''' ' 

f-ed breakfast, no respirator distLs Jed 
no^cus noted, no suctioning needed, ora at 
done, no bowel movement. Patient Wheeled se 
a^o..^Unabletousehis hand. Able to "^" 

That's an indication that she checked 
osee if he had mucus building up to seewheth 
^e would needsuctioninganddeLd:^r 

That day Martha Brown. LPN -I'm 
reading on page nine - says suctioned times one 

-all amount Of colorless secretion returned no 
respiratory distress. "mea.no 

On page ten also on the 22nd at 10-41 
a^rtand returned from legal Visit. Poode? 
25 percent, urinary catheter 475CCS output 
^^.suctionedwithmoderatemuculnoacute 

alert and'' "'''"°''°"'''''^''-P^''^"«'s 
alert and oriented times three. Patient was 

suctioned Without difficulty. Moderate amount of 
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1 ^^'''^"°"s.wh/te in color P,,,. P^seSS 

2 95 percent °'°'- ^^'se oximetry ^ '' 

3 I 
On 9-23 at ik7 I ? 

^ «^esthree No re n '""'"'* ^"^°"^"'«d L 

I -t.n.n,neler °^^^°^'-3.No 

' --a,e?a;:::t:r---oont.e : 

' ^^0 his dinner. '"^ '° '^""'^ ^^en he refused 9 

,;; r ,?":'''^^^"PP'^-ent. right. 

13 ''^°"'^"°- What that is P^ 

, ^"^^"0feis9-24at7M^ P2 

; ^'^'^-dorientedti.esthre c ■ 

''5 moniforinn Mr, ^- . '"'^^«- Constant L, 



^ needed 
2 _ '^='gc 39 

5 nght? '^^^'3quadrip/eg/c, j^ 

''° 7-45'^arrrt°'''''"°^"'"9°'"^e24that ' 

|;^3 ^--gencyroom.a„threer '°'^"'°^" ^2 

, ^ ^ Correct. 1 13 

;- r ;::r^^^^--^-'ater.nght. ^ 

f'^ --rea?o:rr:^r--"..tsor.e L;^ 

1' ''-n^uittupandTe^ r""'-'''^^"^'^^-^^^ 3 
1^ ;-^-becausehe: :^^^^^^^^^^ L 

1 21 for three days. ^" °^ ^ ventilator now Lq 

^ At least three days fmn., h^ 

1 — ^ '"'"Of sure when Lj 



'^® 'ast time was he actuallv ri,w >, ^^ge 4o i 

Of a ventilator. "^"^ "^"^ ^^ve the benefit ' 

Q Thatwasmynextquestion. 
'^ ' don't know. 

ventilator to br^.^h ^ ^ "^^^^^^ a 
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-««p..a,:::rrr;'"- 

pacemakers can be nff o 
''""^-theeffectivetLl r^''-''^ay, 

*--shes With tin^e sola r"^"^'^^ 
-"'-enti,atorperiola:;"^^"^^'^'°^°^ac. 

---oobac.o:re:e::rar--^ 

"°t Clear from the recorr, , ° ^^"'9^^'- 'fs 
^-'-edthatroj;:: ir^^^^^-^agbie 

''ackonatnlghtHe!! ''°'""^^y^"^ 

ventilator. HedLn?''''^"^^^^^ 
"«<^'<lntspecify exactly What the 
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schedule was. '''S'''*' 

■ Q As far as we know based upon the record 

there were occasions, there were nights that he 
was not on the ventilator and didn't need to be on 
the ventilator prior to his death, right? 

A I don't believe the record states that 
one way or the other. It's clear that he didn't 
have to be on the ventilator all the time It 
doesn't really provide me much information about 
how much of the time he's off. 

Q That was one of the criticisms you have 
•n your report. The question I have is what was 
the basis for you being so forceful - that's not 113 
the proper word - you made that detemiination in 1 4 
your report that he required a ventilator to 
breathe at night. That's not every night; that's 
still up in the air as to whether in fact he 
needed to do that every night, correct? 

A As I said, the record doesn't include 
that infomiation about exactly his routine and 
Whether there were some nights he didn't need it. 
I was very definite about my criticism 



J A Yes. Page 44] 

- Q During the entire night wasn't he 

> monitored regularly with regards to his ability to 

• breathe and his respirations and his pulse ox^ 

Wasn't he checked frequently to see whether he was 
getting sufficient oxygen? 

A His appearance was checked, his pulse 
oximetry was checked. They did not check his lung 
function in the sense of pulmonary function tests 
or measuring his vital capacity which would have 
been another important measure to help decide how 
much he needed ventilated. 

Q Let's go through what Dr. Vaughn did 
and your understanding of what he did - I'm 
talking about the 20th. 

First of all, when he comes in he is 
only presenting with some trouble breathing He 
arrived at about 9:45. Dr. Vaughn sees him about 
1 1:00 p.m. I think Dr. Vaughn takes appropriate 
action initially based upon those signs and 
symptoms, does he not? He has a chest x-ray 
ordered. That would be appropriate, right? 



there because the patient has a spinal cord inju^''' ' 
which has affected his ability to breathe. He has 
a deficit that's severe enough to have warranted 
putting in a diaphragm pacemaker to get the 
diaphragm going again. He comes to the emergency 
room with the information that he needs a 
ventilator. I don't think that it's reasonable 

8 for a doctor to decide based on that brief 

9 encounter in the emergency room that after living 

10 with this injury and his deficits, his breathing 

1 1 deficit, for 23 years and knowing how to handle it 

12 that the doctor can decide based on that emergency 
room encounter that he's wrong and he doesn't 
really need a ventilator. 

You have to take the patient's word for 
it based on their long experience and knowing that 
the injury is severe enough that it likely does 
leave him ventilator-dependent. 

Q You said he was there for a short 
period of time. Wasn't Mr. Magbie kept at the 
^ 21 emergency room and under the care of Dr. Vaughn 
22 the entire night? 
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A Yep. ''^8'=''5 

Q Did he do a complete CBC? 
A Yes, he did. 

Q As I look through the vitals when he 
comes in I think the thing that was conceming was 
his 02 sats were at 90 percent on room air, right? 

A Yes. 

Q He should have reacted to that by 
giving him oxygen? 

A Yes. 

Q He was given glucose. I think, for his 
low blood sugars; one liter of normal saline for 
low blood volume and blood pressure, righf? 

A Yes. 

Q He saw him at 1 1 . About three hours 
later he basically has Mr. Magbie stabilized, does 
he not? 

A Yes. 

Q At 3:20 his pulse ox seems to be back 
up to 95 percent on room air. 
A Correct. 
Q That would be acceptable, would it not? 
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^ Ves. Page 46 1 

4 time, does he? ^^* P°'"' '" I 3 

I '4 was? °"™''"'*al the basis for II 1, 3 

, ^S sure that he wou/d need ^ ^1^^ "'^'"'* '^ 

h needave:;Z'°'''^''°^^'"^''''Vt^athe.,ght Lo 



P «^e he seemed to be doing fine just on '"'' '' \ 

2 supplemental oxvaen ^nn 1 

4 good range. ^^'" '"^"^^"°" ^'^yed up in a L 

« rsr--~.air. 
^ --~u:::r7^'^^^^- h 

,^ ^^•'^ag.iereceivedir^^^ 

^° ''^at improvement waoooT"""'''^ N 
" '^athewouidbeoravl r^'*°--'-ehim L 

[^ Himbacktojai, ' ''"''^^"«'^'°^-nding 11 

- °^---asaica:r ;:::-^ - 

M6 perhaps he was being affectlHr'"'''^° M^ 

^^ °'^-'h'ng,blood:a3trn^l^^^^^^ 16 

^« '-aybe he hadn't eat/no h '°"^' "'^'•'^^- 17 

;« ^ehydrate,corrl::r ^""'^^^^^-" U 

I '^ Correct. j 19 

I ^ Q What he did waq ho h ■ 1 20 



areas that turned up in his vitals and CBC f ''''"'' ' 
•f '^e could stabilize him and get I.. '"' 
condition Where he was abt f ' '° ' 

^'^o^'ci admit him.rigr?"""^^'^^'^-^^ 
Q !;;^''^,-hat he was doing, yes. 

-atgetsX^rr"^^ 

that? °"''''"^'^^'°"- Do you remember 

^ Dr. Bast/en. 

dtai'r'''"^'^^3'^^''^^''^atthe 

'losp.tal. HisnameisDr.Haghbi 
A Yes 

hospital. "'^''^'^^^en admitted to the 

Q Apparently therp w/ao o 

""■call House Off™, „ h„ *"""">"» the 

'■«-was«'::::-'::;;"-™.". 



As a result of that conversation , ''"^'^ ^^ i 

D^- Vaughn told that if in facrh."^ 
^-on'yforventilator^BN 3;^^^^ 
appropriate? '^^' '*°"'d not be 

-■ttoiro", ::„!**" '° *=«''■ "^ 

t""tlt would be s,lr°'"'"°"*'=»'' 
•"»b.d, else ,ri ' "">"'««" »ith 

'°''«a3io„s,spo:iS ,t:iT*""*°^'' 

Mr.Magb/e. '"'y'^e admission of 

A Right. 

o'.va;rsr;r*:---". 

did not ha vo • ^^'^^ he was told he 

.»t«,us,o„'aPnNS"''''"""'"'"«' 
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Page 50 



representation that that is what the deposition 

says entirely. You can answer. 

THE WITNESS: That's not my 

understanding from the deposition and also from 
knowledge of the way emergency rooms work. If the 
emergency room physician believes that the patient 
needs to be admitted then the patient should be 
admitted. 

The physician who will care for the 
patient after admission is then in charge of the 
patient and can proceed with the patient's care 
however he sees fit. 
BY MR. GUZIAK: 

Q As of this point in time, at 3:20 in 
the morning, would you agree that Mr. Magbie had 
been stabilized and that at this point in time 
there was no indication that he could not have 
been provided proper air and ventilation simply on 
room air? 

A There was no indication by the way his 
condition seemed at the time. However, the 
historical information that he used a ventilator 
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at night is an extremely powerful piece of 

information that can't be ignored. He's not going 
to stop using a ventilator at night just because 
he goes to jail. 

Q Based upon the three hours and now 
probably four hours and 20 minutes from 1 1 to 
3:20 a.m. that Dr. Vaughn had Mr. Magbie under his 
care he was able to get him back to a 95 percent 
pulse ox simply on room air by giving him only an 
hour or so of nasal canula, correct? 

A Yes. I have no criticisms of the care 
that Dr. Vaughn provided in the emergency room 
other than deciding to send Mr. Magbie to a 
location where he could not have a ventilator. 
Q This wasn't simply a decision he made 
without consulting the jail concerning whether 
they could provide him with the same type of 
oxygen support that he received during the four 
hours that he had with Dr. Vaughn, correct? 
A Right. 

Q He did talk with Dr. Bastien. 
A Yes. 
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Q He talked to Dr. Bastien on two 
occasions, right? 

A Correct. 

Q Dr. Bastien assured him, at least based 
on the record we have, that in fact there was a 
nasal canula available for Mr. Magbie at night and 
it in fact he needed some support he could have 
that available to him at the CTF, correct? 

A Yes. He could have oxygen but not a 
ventilator. 

Q At least that would be of some help in 
support to Dr. Vaughn with regards to weighing the 
decision to keep him in the hospital or to return 
him back to the CTF, would it not; that is the 
fact that he would be able to receive the same 
nasal canula administration at the jail that he 
did in the emergency room? 

A Yes. Again, he would not be able to 
receive mechanical ventilation if that should 
become necessary. 

Q The important word I think you added 
there was if that should become necessary. 
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A Right. 

Q As I understand it he did return to the 
CTF and he was at the time of discharge normal, 
was he not? All his vitals and everything was 
basically normal; he was not in respiratory 
distress when he was returned to the CTF that 
moming. 

A That's correct. 

Q After he was returned to the CTF we 
talked about the orders that were entered by Dr. 
Nwosu with regards to how he should be treated 
thereafter with regards to the attention he should 
be given and what should occur if in fact he 
showed any more respiratory distress, correct? 
A Yes, sir. 

Q One of the key things in that order was 
if in fact there were any signs of respiratory 
distress or breathing problems he would be 
returned to Greater Southeast Community Hospital, 
correct? 

A Correct. 

Q There's a contract between the CTF and 
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GreaterSoutheastCo.rnunityHospita,wi,hreS'| 1 
S A Yes. I 4 

w,th Dr. Bastien not once but twice, had 

personal,yseenthatthepatienthadbeenab,eto o 

be.e,rnedtonorma„eve,sandbeab,eto 

brea he without a ventilator at night to then send , 

3 'rr'°^^^-^^*-^'^^appenatthe;l 

3 -^e understanding that if in fact something ,se 3 

4 occurred he wouid be returned back to the 
10 emergency room? '^ 

;6 ^'^•CONNOR.-Obiecttotheform. 

J ^^^W,TNESS:Thafsinfactwhat 

S ^appened.but,don'tbelievethatwassafe. ,t 3 

L ;r' "^^"'"S"— t^attheycansafeiy 
21 "»--^ne and have enough time to send him bacMo 21 



'' that he needs if in fart ho ok ^^^e 55 I 

'" 'act ne shows sons that hP 1 

2 needs a ventilator. ^ 

4 is th.t ^""^ '''°'"^'" '"'"' '^^* ^^'■"'^'"9 though 3 

5 " *'"' ^= y°" «^« he may look fine at 750 in the 4 
5 -^gandanhourlaterhe-snearlydead Th^ . 

n MM l!''''^^^"^^'^^««y°'^"d have to keep 10 

^4 have to be in a place that could supply 

,15 -nt,lationas-neededashehadathoL. 

!l7 tn,.'^^'°"^°'^''^^^"«'3«on would be I6 

1 20 sunn, ""'"'"'^""f^^'he ventilation Is to \]l 

20 ^W'ywhathismusclescouldn-tsupplywhichis 

- rorrhad^"^'"^^"^^^™-"^^"^^^^^ 

L ^^'^ '^^^^'^ by practice and 22 



experience over the 23 years since his injury thaf '' ' 

hecouldsafelycomeofftheventilatorfor 
penods of time relying on the dianhr=..o, 
andth«n=. P, . """ '"® *^'aphragm pacemaker 
and then as he felt that wasn't enough anymore he 

could put himself back on the ventilator 

I don't know whafs the longest period 

he was able to stay off. but he had that 

ventilator available so that he could hook up to 
the ventilator when he needed it. 

Q At 3:20 in the morning on the 20th he 

did not need to be put on a ventilator, correct. 
A Correct. 

20thlr'"''""'"''^'"^^'^^'^^^°°"the 

he had been stabilized, correct? 

A He didn't appear to be based on a 
medcal assessment. However, the best indication 
owhetherheneededtogoontheventilator::: 
betoa ,,ni-isit,i.eforyoutogobackon 
thevent.ator.Hecouldte,lbythewayhefe,t 

whet^erh. muscles were tired enough to go back 
on. That information is not in the record. 



Q There's no indication that he said he '"'"'' 

needed to be on the ventilator at 3:20 in the 

T'orning or at 7:50 in the morning, is there? 
A That's correct. 

Q Do you see any indication in the record 

^o-CTF that he indicated that he needed to be on 

thevenflatortoanyofthenursesorstaff 
there? 

A To give you the best answer I would 
have to go back and read through the records On 
page seven Of the D.C. Jail records under routine 
s-ckcallchiefcomplaintandHPl-thatfirst 
paragraph - he wears diaphragm pacemaker operated 
byS-voltbattery.Heclaimsheisventilator 
dependent at night. Tome this is telling the 
staff that he needs to haveaventilator at night 
Q What was the date of that again? 
A The date of that is 9-21. 
Q Who did he tell that to? 
A That note is Signed by Dr. Nwosu 
Q Assuming in fact he told Dr. Nwosu that 

and given Dr. Nwosu's prior order would you not 
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Page 58 

1 agree that Dr. Nwosu should have sent him back to 

2 the emergency room at that time for ventilator 

3 support? 

4 A Yes, I think so. 

5 Q And probably because he wasn't returned 

6 to the emergency room and/or provided a ventilator 

7 at the jail to assist him during the course of the 

8 night more likely his muscles and his respiratory 

9 system became more and more fatigued and tired. 

10 A Correct. 

11 Q The fact that he was probably fatigued 

12 and tired from struggling with his respiratory 

1 3 difficulties during the night without a ventilator 

1 4 for two or three days at the jail was probably a 

15 contributing factor in why he failed to respond on 

16 the 24th. 

17 A At what time on the 24th are you 

1 8 talking about? 

19 Q It was probably the reason why he 

20 crashed at 8:30 in the morning initially. 

21 ,A Yes. I think that resulted from not 

22 having ventilator support over the nights that he 



Page 59 
was in the jail. However, he did survive that 
episode and he still could have lived if he had 
received the proper treatment when he got to the 
emergency room on the 24th. 

Q You've criticized Dr. Vaughn for 
retuming him to the CTF and not keeping him 
hospitalized for a ventilator. Mr. Magbie did not 
die until three days later, did he not? 

A That's right. 

Q During that period of time from the 
time Dr. Vaughn last saw him until the time of his 

12 death Mr. Magbie came under the care of many other 

1 3 medical care providers and doctors and nurses from 
the 20th to the 24th, did he not? 

A Yes. 

Q He certainly was not in danger of death 
when Dr. Vaughn retumed him to the jail from the 

1 8 emergency room on the 20th and apparently had been 

1 9 resuscitated with an Ambu bag on the moming of 

20 the 24th so that he was not in any danger to die 

21 on the 24th either, con-ect? 

22 A I'm sorry, I didn't understand that 



Page 60 

1 question. 

2 Q My point is I didn't see anything in 

3 your report concerning Dr. Vaughn's treatment 

4 being a causal factor or a proximate cause of 

5 Mr. Magbie's death. You didn't state that in your 

6 report, did you? 

7 A No, I didn't. I think that his 

8 decision to send Mr. Magbie to the jail where he 

9 knew that a ventilator was not available violated 

1 the standard of care. 

1 1 In addition, after he sent Mr. Magbie 

12 to the jail or decided that he was well enough to 

1 3 go back to the jail the staff at the jail knew 

1 4 that he had already been to the emergency room and 

1 5 that the doctor there decided that he didn't need 

1 6 a ventilator. Their idea that he might need a 

1 7 ventilator was viewed in light of the fact that 

1 8 all they could do if they thought he needed a 

1 9 ventilator was to send him back to the emergency 

20 room but they knew that the doctor there had 

21 considered this question and said he didn't need 

22 it. I don't fault them for not sending him right 



Page 6 1 

1 back. 

2 Q Are you aware that Dr. Malekghasemi who 

3 mns the CTF called the Judge who had initially 

4 interred Mr. Magbie to jail on the 21 st, the day 

5 after he was returned by Or. Vaughn, and had 

6 requested to speak to the Judge about the fact 

7 that the CTF could not handle Mr. Magbie's medical 

8 problems? 

9 A Yes. 

10 Q Do you have any basis for your opinion 

1 1 that Dr. Malekghasemi or Dr. Nwosu or anybody else 

1 2 at the CTF who was in charge of Mr. Magbie for the 

13 three days that he was returned there decided not 

14 to return him back to the Greater Southeast 

1 5 Community Hospital Emergency Room for three days 

1 6 because they felt it would basically be not 

17 responded to by any of the physicians at the 

18 emergency room? 

19 A I don't know what they took into 

20 account in making their decisions. 

21 Q But that could be one of the reasons 

22 why they didn't return him to the hospital, right? 



16 (Pages 58 to 61) 
DC 1-800-441-3376 



ESQUIRE DEPOSITION SERVICES 
MD 1-800-539-6398 



VA 1-800-752-8979 



Case 1 :05-cv-01 853-RWR Document 1 71-4 Filed 03/25/2008 Page 1 8 of 28 



Kevin R. Cooper, MD 



1 A Yes. f='g';62 

2 Q Putting standard of care aside with I l 

3 ^gards to Dr. Vaugi^n you agree that the care ar,d 3 

4 — ntthatherenderedwasappropriateuptoa 4 
J P°; thatis.hiscareandtreatmentwaswithin 5 

6 the standard of care except for his decision to 

7 return him to the CTF, right? 
S A Right. ' '' 

9 Q That decision to return him to the CTF |q 

' ::r'^^°"."°'^3-™oteintir.eandnotin t 

1 factaproximatecausationofhisultimatedeath. 

iJ form. You can answer 

1 15 that- r"""™"'^ ''''""' ^°--"^-- \u 
[5 hann^o different ways. It was remote in time 5 

6 by a l-ttie more than three days. However, it ' 

7 ;-'<; be Viewed as a proximate cause in the sense 7 
18 that , he admitted Mr. Magbie to the hosplta, 

20 lo ",H H ""* '"'" "°^" "°* '^^^^ *"^^ "^-ause he 9 

2 Jdhavebeeninafaciiitythatcouldprovide 

21 mechanical ventilation. 

I 22 It's true that he did survive several 22 



been evaluated at the emergency room which l^ "^ ' 

Where the doctor at the jail could have returned 
h.m. The doctor there said he doesn't need a 

ventilator. It was a confusing set Of information 
and options that were available to the staff at 
the jail. 

Q But you would agree in fact another 
doctor Who would be involved in his subsequent and 
.ntervening care after Dr. Vaughn's care on the 
20th that some other doctor like Malekghasemi or 
Nwosu or any other one in Charge Of Mr. Magbie's 
care on the 21st could have made an independent 

decision to return him to the emergency room 
correct? 

A I believe so. I believe they both had 
the authority to do that. 

Q They could have in fact tried to find a 
portable ventilator during the interim while he 
was inte,ed so that he could have a ventilator at 
the CTF, correct? 

A 'don't know if that was one of the 
options they had. 



1 '''' ''' »^^' 't -^-^'d have been possible to ''' "' , . 

2 prevent his death if proper treatment had been I 

3 ^;^bsequentIyprovidedbutthatdidnotoccur. 3 

4 BY MR. GU2IAK: 

6 -^-whose care Mr. Magbie came under on the L 
8 A Yes. 7 

lin ,, ° ^°"P°'"'^^°'^^y°" thought that Dr. 9 

Malekghasemi should have returned Mr. Magbie to 1 

1 the emergency room on the 21st. correct-^ ° 

12 A Yes. I" 

'13 To explain that. I believe if a patient 13 

14 has an Obvious reason that he may need a 

5 ventilator and the patient tells the doctor I need 5 

6 aventilatoratnightthatthedoctorshould ' 
17 believe that patient and to make a ventilator 

8 available to the patient at night. Whetherornot 3 

20 ^houldbetheresothatifthepatientsays.need 20 

21 a ventilator now it can be used. 
' 22 On the other hand. Mr. Magbie had just 22 



Q There are portable ventilators that are 
accessible and you could rent them. | think in 
fact Mrs. Scott. Magbie's mother, had one 
available did she not? 
A That's right. 

In addition to the ventilator you also 
need to have someone available who knows how to 
operate the ventilator and attach it correctly 
It can certainly be done at home, but you do have 
to have somebody there who knows how to handle it 
u if there is any way to tie in Dr 

Vaughn to this death of Mr. Magbie it would be 
because he wasn't put on the ventilator at some 
point between the 20th in the morning and 8:40 at 

n-ght on the 24.h at the time of his death, rights 
A That's right. 

Q You wouldagreethere wasanynumberof 
doctors Who were more immediately in charge of him 

from the 20th through 8:40 at night on the 24th 
that had the responsibility for his care to 
'nclude putting him on a ventilator if they felt 
that's what he needed, right? 
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1 


MR. CONNOR: 1 think thiat's been asl<ed 


1 


higher levels of the brain to make the diaphragm 


2 


and answered. You can answer it again. 


2 


continue to contract so the patient will 


3 


THE WITNESS: The doctors at the jail 


3 


suffocate. 


4 


could have transferred him to another facility so 


4 


Q In your practice here you treat 


5 


that he could receive ventilator care if they did 


5 


patients like Mr. Magbie with trach tubes who are 


6 


not believe they could provide it at their own 


6 


quadriplegics? 


7 


facility. 


7 


A 1 treat patients like Mr. Magbie who 


8 


BY MR. GUZIAK: 


8 


have tracheostomy tubes and who are quadriplegics. 


9 


Q That didn't answer my question. Can 


9 


However, In 30 years of specialty practice In 


10 


you repeat my question and let's get an answer to 


10 


pulmonary disease 1 have only seen one patient who 


11 


that? 


11 


had a diaphragm pacemaker and that was many years 


12 




12 


ago. 


13 


(Reporter read from the record.) 


13 


Q Does that make his care and treatment 


14 




14 


more complicated because of the need for a 


15 


THE WITNESS: 1 agree with your 


15 


diaphragm pacemaker and the initial traumatic 


16 


statement. However, putting him on a ventilator 1 


16 


injury he sustained? 


17 


thought needed more clarification because that 


17 


A I'm not sure what you're asking about. 


18 


would involve transferring him to a different 


18 


It's a very complicated set of medical demands 


19 


facility so he could receive ventilator care. 


19 


with or without the diaphragm pacemaker. The 


20 


MR. GUZIAK: Let's take a break. 


20 


diaphragm pacemaker is a device that allows a 


21 




21 


patient who is ventilator-dependent to come off 


22 


(Recess.) 


22 


the ventilator for a period of time. For some 
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1 




1 


people they can come off a ventilator long term 


2 


BY MR. GUZIAK: 


2 


and not need a ventilator for weeks or months at a 


3 


Q Doctor, 1 want to go to the 24th and 


3 


time, but for other people it's a shorter period 


4 


talk about what happened on that date. You 


4 


they can come off a ventilator and then have to go 


5 


indicated you had the autopsy report. Do you have 


5 


back on. 


6 


an opinion as to what caused Mr. Magbie's death? 


6 


Q The ventilator does what? It gives 


7 


A Yes. 1 believe he died of respiratory 


7 


them an artificial source of respiration and 


8 


failure and that was caused by the weakness due to 


8 


ventilation so that the muscles that are being 


9 


his spinal cord injury. 


9 


stressed over a period of time can rest and 


10 


Q Specifically what injury caused that 


10 


recover? 


11 


weakness? 


11 


A Exactly. A ventilator is a pump. It 


12 


A It was the accident when he was four 


12 


pushes the air in and then allows it to come out 


13 


years old that damaged his spinal cord. 


13 


so that you don't have to rely on your own muscles 


14 


Q How did that cause him to have 


14 


to do that work. 


15 


respiratory failure? 


15 


Q How did this initial injury that he 


16 


A He injured the spinal cord at a level 


16 


sustained complicate or work with the factors that 


17 


above the level of the phrenic nerve origin. The 


17 


occurred on the 24th that caused his death? 


18 


phrenic nerve is what makes the diaphragm continue 


18 


A It created the injury that paralyzed 


19 


to contract and if an injury occurs at a high 


19 


his breathing muscles so that he became dependent 


20 


enough level in the neck that it's above C-3, 


20 


on some other devices to keep him breathing. The 


21 


which is the third cen/ical vertebra level, then 


21 


device initially was a ventilator that gave him 


22 


usually there is no stimulus coming down from 


22 


breath through the tracheostomy tube and then 
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PagL- 70 

1 sometime afterwards he had the diaphragm pacemaker 

2 inserted and that was able to sustain his 

3 breathing for periods of time that he was able to 

4 come off the ventilator. 

5 Q In your experience quadriplegics like 

6 Mr. Magbie with pacemakers and this type of 

7 traumatic injury what is their life expectancy? 

8 A It varies tremendously from 

9 person-to-person depending on the level of care 

10 that's available for them to receive and also on 

1 1 other illnesses that they run into. People with 

12 spinal cord injuries frequently develop urinary 

1 3 tract infections because they can't control their 

14 urination. They frequently develop pneumonia 

15 because of being ventilator-dependent and having 

16 to be suctioned. With very good care sometimes 

17 people can live a long time. 

18 Q Their life expectancy is not that of 

19 the average normal person, is it? 

20 A Oh, no. 

21 Q The examiner who initially conducted 

22 her examination had trouble finding the cause of 



Page 71 

1 death just based upon the autopsy. Did you read 

2 that? 

3 A I'm not sure what you're referring to. 

4 You mean a comment by the medical examiner? 

5 Q The medical examiner was interviewed as 

6 part of an investigation as to what happened and 

7 the cause of death. She indicated initially she 

8 did not really find anything on the autopsy report 

9 which could definitively be in her mind the cause 

1 of death and so she went back and got the medical 

1 1 records to assist her. Did you read anything like 

12 that? 

13 A I did not read that interview as far as 

14 I can remember. I did read the final report of 

1 5 the autopsy. 

16 Q Do you agree with her assessment that 

17 the cause of death was dislodgement of 

1 8 tracheostomy tube? 

19 A No. 

20 Q Why not? 

21 A I don't think that the dislodgement of 

22 the tracheostomy tube was a significant problem 
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1 that was the cause of death. The tracheostomy 

2 tube is a plastic tube which Is in an opening that 

3 goes through the tissues of his neck and into the 

4 wind pipe. You put a plastic tube in there to 

5 keep the hole open so that it doesn't close up and 

6 to provide you a nice standard fitting that you 

7 can attach things to such as a ventilator so that 

8 you can assist his breathing through it. It also 

9 provides you with a conduit that you can put a 

1 suction catheter down so that you know you're 

1 1 going directly into the trachea. 

1 2 When the tube sticks out further than 

13 it should it can often be replaced back into the 

1 4 proper position by following the nonnal curvature 

15 of the tube. It was mentioned in the record that 

1 6 it slid in with no resistance. Also, when they 

1 7 were using the Ambu bag using that tube after it 

1 8 had slid out and been replaced that the air went 

1 9 in easily. That's an indication to me that it was 

20 in the correct position and that the dislodgement 

21 of the tube was not a significant factor in his 

22 death. 
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1 Q Let's go back to your report. On page 

2 two you talked about after he was found 

3 unresponsive at the jail on September 24th the 

4 appropriate actions were taken to improve his 

5 respiratory status and he was appropriately 

6 transported to the hospital. That would be the 

7 actions that were taken about 8:40 in the moming 

8 by the nurses there to get him stabilized so that 

9 he could be transported over to the emergency 

10 room, right? 

1 1 A Yes, that's right. 

12 Q Then you say Mr. Magbie was stabilized 

13 for a period of time while he was at Greater 

14 Southeast. His oxygen saturations were within 

15 normal limits initially. When he came in Dr. 

1 6 llouyomade took over his care, right? 

17 A Yes. 

18 Q At least initially he did a lot of 

1 9 appropriate and good things to stabilize 

20 Mr. Magbie, did he not? 

21 A Yes. 

22 Q He ordered a variety of tests that were 
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1 done, x-rays. CT scan, arterial blood gases. CBC. 

2 serum chemistries, urinalysis - those tests would 
have all been appropriate given the presentation, 
correct? 

A Yes. 

Q He also gave him some fluids. Narcan, 
Thymine and Levaquin at 1325. Generally he was 

8 given certain medications and fluids, righf? 

9 A Yes. 

1 Q Those would all be appropriate given 

11 the presentation, right? 
'2 A Yes. 

'3 Q It was unclear as to whether there was 

14 a problem with drugs or possible drug effects upon 

15 him by use of drugs at the time, correct? 

16 A He had a urine toxicology test that 

17 showed evidence of benzodiazepines and 

18 tetrahydrocannabinol in his urine. The 

19 benzodiazepines are sometimes drugs that are used 

20 but are also commonly prescribed as they were for 

21 Mr. Magbie. THC is a component of marijuana which 

22 shows that he had used either that drug or the 
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marijuana sometime prior to that. ^^^^ ^^ 

Q Could the drugs found in his urinalysis 
somehow resulted in his unresponsiveness or any of 
the other symptoms which necessitated his being 
transported to the hospital that morning? 

A Knowing all the details about the case 
I can say no. If I were in the position of an 
emergency room physician evaluating him I would 
have to consider overdose of the benzodiazepine 
might be responsible for the unresponsiveness. 
It's unlikely in a patient who is transported from 
a jail that they would have got an overdose but 
it's a consideration, possible. 

Q If he had taken these drugs how long 
would those drugs like marijuana and the other 
drugs you mentioned stay in the system before they 
would be cleared out? 



A Yes. ''"St- 76 

Q That would be appropriate given the 
circumstances and situation presented, right? 
A Yes. 

Q He also placed him on monitors, 
cardiac, blood pressure and pulse ox righf 
A Yes. 

Q All of which would have been 
9 appropriate to do, correct? 

10 A Yes. 

11 Q It looks from the records that his 

12 pulse ox had gotten up to a hundred percent as of 

13 12:15 a couple hours after he starts seeing him 

14 is that right? 

15 A Yes. 

16 Q His vital signs were all stable as of 

1 7 about the same point in time. I'm reading from 

18 nursing papers 0031 of the exhibit. 

19 A Yes, that's right. 

20 Q He's alert and responsive and looking 

21 at 0029 his blood pressure was 1 32 over 85 which 

22 would have been acceptable for this patient. 



18 A It depends on the test that's done. I 

19 couldn't tell you for sure. 
Q Dr. Ilouyomade also put Mr. Magbie on a 

21 trach mask and ordered a trach toilet as well 
' 22 right? 
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right? 
A Yes. 

Q His respiration was 24 which would have 
been okay. 
A Yes. 

Q Pulse at 1 08 would have been okay 
right? 
A Yes. 

Q So he's stabilized and he comes in 
unresponsive and within three hours of care he is 
basically stabilized and no acute distresses as of 
that point in time, right? 
A Yes. 

Q We're going to talk about one thing, 
we're going to talk about the arterial blood ' 
gases. 

A We do need to talk about that. 
His mental status, although improved 
was still not perfectly sharp. He's described as 
responsive at times attempting to communicate with 
staff and then at other times not responsive. 
Q The arterial blood gases came back. 
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How do you read arterial blood gas results? ^''^^ ^* 

A The results of the arterial blood gas 
showed that his P02 was over 400 which reflects 
the fact that he was breathing pure oxygen at the 
time the oxygen was done. However, the PC02 was 
56 and the pH was 7.29. That shows that he had an 
acute respiratory acidosis. This means that 

8 carbon dioxide is building up in his blood because 

9 he's not breathing enough; he's not moving enough 

1 air in and out of his lungs to get rid of the 

1 1 carbon dioxide that his body is producing. 
This is important because in the 

setting of a person who has a spinal cord injury 
it tells you he needs assistance to move the air 
in and out. He needs a ventilator. 

Q The PC02 that was at 56, what would be 
an appropriate thing to do to try to alleviate 
that problem short of putting him on a ventilator? 

A Short of putting him on ventilator you 
could use an Ambu bag to push air in and out of 
his lungs by squeezing the bag. If you knew what 
you were doing you could try to adjust his 
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and that movement of electricity is picl<ed up br" 
the electrodes that are measuring the heart's 
electrical activity as well so it produces a spike 
on the EKG record. 

Q Is that showing you that the pacemaker 
is functioning and working, kicking in to try to 
assist his breathing at that time? 

A It shows that the electrical impulse is 
still being generated by the pacemaker. It 
doesn't show that the pacemaker is having the 
desired effect in terms of how much air is moving 
in and out of the patient, but the electrical part 
of the pacemaker is functioning. 

Q At that point his sats were dropping 
down to 71 percent from 80 percent just 20 minutes 
earlier even though his phrenic pacemaker was 
working. 
A Yes. 

Q If that phrenic pacemaker was working 
throughout the afternoon would that also not be 
indicated on the cardiac monitor? 

A You should see the phrenic nerve 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 



Page 79 



diaphragm pacemaker so that it would trigger his 
phrenic nen/e more frequently or more strongly to 
try to get more of a response from the diaphragm. 
As I said, that's very specialized kind of 
information that I would not expect the emergency 
room staff to know how to do. 

Q You said you've only had one patient 
like that yourself, right? 
A Yes. 

Q Did you notice when they said that that 
phrenic nerve stimulator was spiking at about 6:00 
p.m. that night? 

A It showed up on the EKG record, yes. 
Q Have you ever seen that happen before? 
A Yes. You would expect to see that. 
Q What causes that to happen? 
A It's an electrical stimulation. The 
EKG produces a tracing because it's measuring the 
electricity that is generated by the heart muscle. 
The diaphragm pacemaker is delivering an electric 
shock to the phrenic nerve that travels down the 
phrenic nerve which njns very close to the heart 
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electrical activity on the monitor the whole time.'''^' ^' 

Q You said it's similar to a heart 
pacemaker. Sometimes heart pacemakers are set to 
only kick in at a certain respiratory level to 
assist a patient when they get to only 60 beats a 
minute or something like that, is that how these 
pacemakers are set up. if you have that knowledge 
or background? 

A It would be called a demand pacemaker; 
that it would only start firing if a patient's 
heart rate dropped below a certain level. 

In the case of breathing I believe this 
pacemaker is set to a certain rate and it's not 
based on whether the patient is doing any 
breathing on his own. In this case you would not 
expect him to be able to do any breathing on his 
own at least not by using his diaphragm. 

Q Let's go back to where we left off. At 
1:20 Mr. Magbie has been given all these meds, 
he's been given these tests, he's basically been' 
stabilized. His pulse ox is at a hundred percent 
and he is ordered to be admitted by Dr. Ilouyomade 
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about 1 :35, right? 

A Correct. 

Q That would have been the appropriate 

thing for him to do at 1 :35? 

A Yes. 

Q He's going upstairs to be seen by other 

physicians, right? 

A Yes. 

Q After that he apparently is being 

monitored by the nursing staff and the pulse ox 

starts to drop. For example, at 2:00 it's down to 

95 percent, at 1530 it's down to 92 percent. 

There's a decline in the pulse ox slowly but 

surely. Did you see that in the record? 

A Yes. 

Q The record reflects Dr. Ilouyomade was 

never made aware of that until 1740. Do you agree 

with that? 

A I remember him saying so in his 

deposition. I would have to go through the 

nurses' notes and see if there is any note there 

that disagrees with his recollection. 
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Q We're going to try to get you out of 

here at 1 ;00 so let's just do it hypothetically. 
Let's assume there's no nurses' notes 
to indicate that Dr. Ilouyomade was advised of the 
drop in the pulse ox or any other changes to the 
vitals that were occurring between 2:00 and 1740, 
approximately three and a half hours. Would you 
agree that that information and change in the 
vitals was important and something the nurses 
should have advised Dr. Ilouyomade about? 

A Certainly by the time the saturation 
got to 80 percent the doctor had to be notified. 
When the saturation was 92 percent 92 percent is 
still a fine saturation. The patient is not in 
danger because of that. However, the declining 
trend with the patient breathing hundred percent 
oxygen is a warning that things are getting worse. 
The nurse probably should tell him at that point, 
yes. 

Q I think she did. I think he was 
brought over to see the patient at 1740 and that's 
when he saw the trach tube was out and pushed it 
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back in. 

Have you seen this before with other 

patients like this with the trach tube coming out 

protruding an inch and a half? 

A Yes, that can happen. A trach tube is 

just a piece of plastic that sits in a pathway of 

the neck. If there's some force applied to it 

such as somebody suctioning and doesn't make sure 

that it stays in place during suctioning or moving 

the patient or if the patient coughs. 

Keep in mind being paralyzed he would 

not have a very strong cough, if any cough at all. 

It's not clear from the record what made his trach 

tube come out so I don't know that. There are 

plenty of things that can make a trach tube start 

to come out of the track. Sometimes it comes all 

the way out, sometimes partially. 

If the pathway is well established 

usually the trach tube can just be slid back into 

position. Ordinarily this is prevented by wearing 

some restraint that goes on the collar around the 

back so that the trach tube has little flanges 
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With Slots In it that you can put a piece of 
ribbon in and tie a knot there; put it around the 
back of the neck and tie a knot on the other side 
so it's kept in place because it's tight in place. 

Alternatively in the hospital for 
short-term use sometimes they're actually sutured 
to the skin. That's not usually done for 
long-term use because you want the patient to be 
able to take it out and replace it periodically 
because they get old and need to be replaced. 
In the case of somebody who has had a 
tracheostomy in for a long time usually the track 
is well formed and it doesn't disappear when the 
tube protrudes. Even if the tube completely came 
out he would still have an opening there that he 
could breathe through. 

Q With regards to the drop in the pulse 
ox over the course of a couple hours that's set 
forth in the record you don't attribute that to 
the dislodgement of the trach tube or could that 
be a possible cause of the drop in the pulse ox? 
A I don't think the position of the trach 
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tube had anything to do with it. 

Q You think it's basically because he 
started to become fatigued over the course of time 
or what? 

A Fatigue and possibly also the build-up 
of some secretions that were making it harder for 
him to breathe at the time he was becoming less 

8 able to breathe. 

9 Q In looking at the autopsy report it 

1 appears that the trach tube was in place at the 

1 1 time of her autopsy. Did you see that? 
A Yes. 
Q It looks as if there wasn't any 

indication of any mucus build-up in the aira/ay. 
A That's right. Of course, he was 

1 6 suctioned between the time of his arrest and the 

1 7 time he came to autopsy. 

18 Q He could have had a build-up between 

1 9 2:00 in the afternoon and 5:40 and the trach 

20 toilet that was done at 5:40 would have cleared up 

21 the mucus, right? 

22 A Yes. 
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bag at tfiat point in time to try to ventilate him 

A Yes. 

Q That would have been appropriate, 
right? 

A Yes. 

He dies at 1840, another 25 minutes 
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Q 

later. 

A 

Q 



That's correct. 

In your opinion is there a point of no 
return or a point that you could see from the 
record where in fact he was not salvageable? 

A I think by 6:15 he was not salvageable 
because they did use an Ambu bag to try to get 
more breathing going and it didn't work. I don't 
have any criticism for how they managed the 
resuscitation attempt. By that time he had gotten 
to a point where his heart stopped and they were 
not able to get it beating effectively again. 

Q If in fact his ainway has been cleared 
with a trach toilet before 1815 and in fact the 
trach tube is in and not really a factor, he's got 
an open airway, and they're Ambu bagging him at 



Page 87 
Q Assuming that was done, that is the 

mucus was cleared up by the trach toilet at 1540 

and assuming that the tracheostomy tube coming out 

was not a factor what do you attribute the 

continued drop of his pulse ox from 80 percent to 

71 percent between 1740 and 6:00? 

A I think he was just too warn out to be 
able to keep breathing. He needed a ventilator. 
He was breathing on his own but with progressively 
smaller and smaller breaths. He just was not 
moving enough air in and out. 

Q At 6:18 he codes, right? 

A That's correct. The nurse noticed that 
his chest Is not rising and falling anymore. 

Q Do you have the code sheet? 

A Yes. 

Q Under ventilation it looks like the 
respiratory therapist at 1815 - it says other bag 
trach. Do you see that? 

A Yes, I see it. 

Q I think we've assumed, you tell me if 
you don't agree, they're putting him on an Ambu 
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6:15 and he still goes downhill, he's down to 
50 percent, I think, ventilation isn't doing any 
good, right? 
A Correct. 

Q The reason even ventilating him at 1 61 5 
is not resuscitating him is what? 

A His circulation is not adequate. He's 
having cardiac arrest at the same time; although 
the air is being pushed in and out of his lungs 
his heart is not pumping the oxygen around his 
body anymore. 

Q We were talking about the arterial 
blood gases. When were those results brought back 
to Dr. Ilouyomade? 

A That was obtained from the patient at 
1 0:55 a.m. Received 11:10. Part of my copy is 
cut off. It looks like it was reported back at 
11:15 a.m. 

Q We talked about short of ventilation 
what could have been done. We talked about the 
PC02. What about the pH, that reading was 7.29? 
A Yes. 
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Q What does that show? 
A That's lower than normal. That's an 
acidosis. 

Q It ties In with your initial opinion 
that he's not breathing on his own properly, 
right? 

A Exactly. 

Q You can have respiratory and metabolic 
acidosis, is that right? 
A That's correct. 

Q At that point In time did you know one 
way or the other? 

A This is a respiratory acidosis. 
Q There was some question about him being 
on drugs. With metabolic would medications have 

16 been a reasonable thing to try to see if they 

1 7 would change that reading? 

18 A This Is not a metabolic acidosis, this 

19 is a respiratory acidosis. 

20 Q Your opinion Is that he should have 

21 been ventilated? 

22 A Yes. You could ventilate him with an 
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Ambu bag, you could ventilate him with a 

ventilator. Seeing these results in this clinical 

picture of a man who has paralysis and who has 

developed this amount of respiratory failure he's 

going to need ventilator support long enough so 

It's not going to be feasible to stand next to him 

and bag him for hours, he's going to need a 

mechanical ventilator. 

Q Would It have been reasonable to try to 

see if In fact you could put a trach mask on him 

to give him some medications, give him some bolus, 

glucose In case he's dehydrated to try to see If 

you get a response? Would that have been 

appropriate? 

A I don't think so given the trach mask 

can give him plenty of oxygen to make sure that he 

gets enough oxygen. He was getting enough oxygen 

for most of the afternoon until the saturations 

started falling but it's not going to help the 

high carbon dioxide. The high carbon dioxide is a 

sign that there's just not enough air moving In 

and out and that's what he needs help with. 
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Q After getting these readings and 

reviewing them what should the doctor have done? 
How long should the doctor have waited before 
ventilating the patient? 

A I wouldn't wait at all if I saw this. 
You don't know whether he'll be able to hang on 
for minutes, hours or a day when you see these 
numbers. 

Any increase in PC02 in this clinical 
situation In a patient with a spinal cord injury 
is abnormal and it tells me that he needs help 
with a ventilator. 

Q How often are the arterial blood gases 
taken? 

A It depends on the clinical situation. 
Sometimes they can repeat it as often as every 30 
minutes. Sometimes they're done once a day, 
sometimes every several days. It all depends how 
quickly things are changing with the patient and 
how much you need the information that you can 
learn from a blood gas. 

Q If in fact an order was given for 
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arterial blood gas would it have been within the 

practice and procedures of an emergency room for 

the arterial blood gases to be repeated without 

additional orders? 

A That could be done. You might want to 

see just with the passage of time whether things 

are getting better or worse in terms of the 

acidosis and the PC02. 

Q These were taken early on in his 

admission, right? 

A 10:55 a.m. 

Q I think that's the time when Dr. 

Ilouyomade just became involved and just started 

to do all of these other things we mentioned which 

were appropriate for him to do, right? 

A Yes. 

Q Therefore would it have been 

appropriate for him to at least wait to see what 

reaction all of his other non-ventilation type 

practices and procedures and orders ~ what type 

of result would have occurred just based upon the 

other measures he has taken? 
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MR. CONNOR: Objection. Asl<ed and 
answered. You can answer it again, Doctor. 

THE WITNESS: I don't thinl< it would 
have been appropriate because I don't thinl< that 
the other measures that Dr. Ilouyomade was 
providing - although helpful I don't thinic they 
were going to help this problem. He needs a 
ventilator because of this result. 

In any case, if you decided you still 
weren't sure then another blood gas should be done 

1 1 fairly soon; for example, in an hour and during 

1 2 that hour you would have to watch that patient 

1 3 like a Hawk to make sure nothing bad happened 

14 while you were waiting your hour. 

15 BYMR. GUZIAK: 

1 6 Q Would the pulse ox dropping have 

1 7 anything to do with the PC02 and the pH? 

18 A I think the drop in pulse ox was a 

1 9 consequence of an increase in the PC02 and the 

20 decline in pH. As the PC02 gets higher and higher 

2 1 the pH gets lower and lower and that has several 

22 effects. One, it impairs consciousness of the 
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O When his pulse ox drops to 71 percent 
are we getting to a point of no return at that 
point in time at 6:00? 

A On page 29, the next record of pulse ox 
at 50 percent at that point there is a line 
through the section that has pulse and 
respiration -- 1 interpret that to mean that he 
didn't have a pulse and respiration. 

Q They didn't see his chest going up and 
down. 

A Right, and also that he had lost his 
pulse. 

Q You mentioned in your report that 
between 1530 and 1740 no one took action to help 
him. It's about three-quarters of the way down in 
the first paragraph on page two. 

A Yes. That's during the time when his 
oxygen saturation was declining but before it 
really went way down. That's a period where the 
type of help that he needed was to be placed on a 
ventilator and that didn't happen. 

Q Let me ask you some questions about 
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patient. The patient becomes less responsive and 

eventually comatose and it puts a strain on the 

heart eventually leading to cardiac arrest if you 

don't fix it. 

Q Sometime within an hour or less of when 

the results came back Mr. Magbie should have been 

put on a ventilator? 

A I would say promptly. When you look at 

this result that tells you that he's not breathing 

enough and he's going to need a ventilator so 

there's really no reason to wait. As it turned 

out if it had been supplied within an hour he 

would have been fine. 

At the time when you first receive this 

information you don't know what the future has in 

store so the prudent thing to do is to supply the 

ventilator as soon as you can. 

Q Given the fact that his pulse ox was 

still 80 percent at 1740 would you agree if in 

fact he had been ventilated at that point in time 

he would have survived? 

A Most likely, yes. 
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your CV. Tell me what you currently are doing 

here at the hospital. What's your position and 
title? 

A I'm a professor of medicine in the 
Division of Pulmonary Disease and Critical Care. 
I spend my time primarily in patient care. 
Three-quarters of the year it's outpatient 
pulmonaiy medicine so that's an office practice of 
pulmonary diseases. The other quarter is 
inpatient consultations which is seeing patients 
throughout the hospital who are under the care of 
other doctors whose patients develop pulmonary or 

critical problems and need advice about how to 

handle them. 

Q What is critical care? Is that a 

separate field of medicine or specialty? 
A It's a separate specialty. Actually 

it's a special area of clinical competence. It's 

not its own specialty board but there is a special 

test that you need to take in order to be 

certified in that area of competence. 
It's the care of people who are 
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1 immediately in danger of dying; people usually 

2 with severe organ failure or multiple organ 

3 failures who are usually in an intensive care unit 

4 and usually dependent on very intensive drug 

5 therapy, life support equipment, ventilator care, 

6 drugs to maintain blood pressure and increase 

7 cardiac output. They're the sicl<est patients in 

8 the hospital. 

9 Q You're not an emergency room physician, 

10 right? 

11 A No, sir. 

12 Q Your opinions with regards to the need 

1 3 for ventilation would be based upon your expertise 

14 as a pulmonary care or critical care physician? 

15 A Pulmonary and critical care, yes. 

16 Q If you were in fact called in on this 

1 7 patient at 1 740 and the presentation that's set 

1 8 forth in the records was provided to you by Dr. 

1 9 llouyomade what would you have done? What would 

20 have been the appropriate thing in your opinion to 

21 do? 

22 A I think he needs immediate assistance 
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1 with his breathing and that would be done in an 

2 emergency room setting by using an Ambu bag. Then 

3 you call respiratory therapy and ask them to bring 

4 a ventilator so that could continue after your 

5 hands got tired. 

6 Q With an Ambu bag you basically squeeze 

7 as fast as you can, right? 

8 A You have to use the Ambu bag with the 

9 size of each breath and with a rate that's 

10 appropriate for the patient. Mr. Ivlagbie was a 

1 1 small person so he didn't need huge breaths but 

1 2 much bigger than what he was getting on his own. 

13 Q As far as your prior forensic 

14 background is concerned I see you supplied a list 

15 of cases you've been involved in. 

16 A Yes. 

17 O Have you updated that at all with 

1 8 regards to cases that you might have been involved 

1 9 in within the last year? 

20 A This is the most up-to-date version. 

21 I'm not sure whether the version you have is a 

22 match to this. This one is correct. 
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1 MR. GUZIAK: This is a record of 

2 depositions and trial testimony. Why don't we 

3 mark this as the next exhibit. 
4 

5 (Cooper Exhibit No. 9 Marked for 

6 Identification.) 
7 

8 BY MR. GUZIAK: 

9 Q Doctor, it looks like you testify for 

1 plaintiffs and defendants about equally. 

1 1 A Actually defendants more often. I 

1 2 would estimate probably 85 percent of the time on 

1 3 behalf of the defendants, about 1 5 percent on 

14 behalf of plaintiffs. 

1 5 Q How often do you unfortunately get to 

16 be deposed like this during the course of a year? 

1 7 A Probably five or six times a year. 

18 Q And for trial testimony? 

19 A Trial testimony is usually once or 

20 twice a year. 

21 Q Have you ever been involved in a case 

22 involving a quadriplegic like Mr. Magbie before? 
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1 A I don't recall ever being involved in a 

2 case like this, no. 

3 Q You're going to send your bill for your 

4 deposition to Mr. Connor and I'm going to pay it. 

5 What would that be per hour? 

6 A $250 an hour. 

7 Q In preparing for this deposition did 

8 you consult with any other physicians? 

9 A No. 

10 Q Do you happen to know any of the 

1 1 physicians that are named as experts in this case? 

12 A No, I don't. 

13 Q Is there anything in the way of an 

1 4 exhibit or a medical article or a medical text or 

1 5 some kind of a graph that you intend to rely upon 

16 to explain your opinions in any way or emphasize 

17 some points? 

18 A I haven't thought of anything or 

19 prepared anything. That would be up to Mr. Connor 

20 to decide whether he thought something like that 

21 would be appropriate. 

22 Q You haven't done anything like that 
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prior to today; you haven't prepared anything or 

have anything there in that pile of documents that 

you extrapolated from someplace? 

A No. 

Q The trach mask that was supplied from 
the beginning on the 24th, why was that not 
effective? 

A A trach mask covers the tracheostomy 
tube and it blows oxygen over it so that when the 
patient sucks in air he gets mostly oxygen. It 
does not push the air in with any pressure so the 
patient is still doing all the breathing on his 
own but the trach mask assures that when he does 
breathe in he breathes in oxygen. 

MR. GUZIAK: Let's take five minutes. 

(Recess.) 

MR. GUZIAK: I think I'm done. 
MR. CONNOR: Do you want to waive 
reading? 

THE WITNESS; Whatever you want me to 



do. 
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MR. CONNOR: You don't need to read it. 
Usually people waive. 

THE WITNESS: That's fine. 

(Signature waived.) 

(Deposition adjourned at 12:45 p.m.) 
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COMMONWEALTH OF VIRGINIA AT LARGE, to wit: 

I, Joseph C. Spontarelli, CCR, Notary Public 
in and for the Commonwealth of Virginia at Large, 
and whose commission expires October 31, 2007, do 
certify that the aforementioned appeared before 
me, was sworn or affirmed by me, and was thereupon 
examined by counsel; and that the foregoing is a 
true and correct transcript taken to the best of 
my ability. 

I further certify that I am neither related 
to nor associated with any counsel or party to 
this proceeding, nor otherwise interested in the 
event thereof. 

Given under my hand and notarial seal at 
Richmond, Virginia, this 24th day of May 
2007. 



Joseph C. Spontarelli, 
Court Reporter/Notary Public 
Va. CCR #0315028 
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